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Bef ore: Wald, Randol ph and Rogers, G rcuit Judges.
pinion for the Court filed Per Curiam

Per Curiam Tennessee Gas Pipeline Conpany ("Tennes-
see”) owns and operates a "long-line" interstate natural gas
pi peline systemrunning fromthe Texas gulf coast to New
Hanpshire. In 1991, Tennessee nade a general rate filing
pursuant to section 4 of the Natural Gas Act. 15 U S. C
s 717c¢ (1994). A nunber of Tennessee's custoners brought
chal | enges. Most issues were resolved at various points in
the ensuing rate proceedings, with the exception of those

rai sed by the petitioners here. Petitioners now seek revi ew
of several rulings issued by the Federal Energy Regul atory
Conmi ssion ("FERC' or the "Comm ssion"). See Tennessee

Gas Pipeline Co., 76 F.ER C. p 61,022 (1996) ("Opinion 406")

("Tennessee I1"), reh'g deni ed, Tennessee Gas Pipeline Co.
80 F.EER C. p 61,389 (1997) ("Opinion 406-A") ("Tennessee
[11"). For the reasons set forth in Parts I, II, and Ill, we

deny each of the petitions for review 1

Part 1: The NET/T-180 Facilities

JMC Power Projects and the New Engl and Power Comnpa-
ny (jointly "JMC Power") petition for review of severa
FERC rulings, in the relevant portions of which the Conm s-
sion approved a Tennessee proposal to continue recovering
the costs of a series of facility expansions, collectively re-
ferred to as the NET/T-180 facilities, on an increnenta
basis.2 Petitioners claimthat, in accepting the proposed
increnental rate treatment, FERC unjustifiably departed
fromboth its own precedent and prior decisions of this court,
and unlawfully utilized quantitative measures in assessing the
potential costs and benefits of the expansion facilities to pre-

1 Part I, witten by Judge Wal d, discusses the NET/T-180 facili -
ties. Part Il, witten by Judge Randol ph, discusses the FSST/
T-149 and Boundary facilities, as well as the N agara Spur Charge.
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Part 111, witten by Judge Rogers, discusses the Uniform Hourly

Take Tariff. The factual background and procedural history rele-
vant to each of the petitioners' challenges are discussed within the
respective parts.

2 "Increnmental " pricing refers to a cost-recovery nethod i n which
the constructing pipeline devel ops a separate cost of service for the
expansion facilities, recapturing the construction cost solely from
the particular customers who utilize them See TransCanada Pi pe-
lines Ltd. v. FERC, 24 F.3d 305, 307 n.1 (D.C. Gr. 1994). Under
"rolled-in" pricing, the primary alternative to increnmental treat-
ment, the pipeline adds the costs of the expansion facilities to its
total rate base, recovering its expenditures by increasing the gener-
al rate that all custoners pay in proportion to their reservation of
capacity or direct usage. See Al gonquin Gas Transm ssion Co. V.

FERC, 948 F.2d 1305, 1308 & n.1 (D.C. Cr. 1991).

exi sting custoners. W conclude that Opinions 406 and 406-
A clearly clarified the Conm ssion's historic test for deter-
m ning the propriety of rolled-in versus increnmental pricing of
expansion facilities' costs, and that FERC provided a rea-
soned explanation for a nodest shift fromits strictly two-
tiered Battle Creek test3 towards a standard that exam nes
additional relevant factors. Because FERC supplied a suffi-
cient explication for this clarification which, as intended,
brought FERC policy into accord with this court's Natural

Gas Act jurisprudence, we deny JMC Power's petition for

revi ew.

A. Backgr ound

Bet ween 1988 and 1992, FERC approved the construction
of seven separate projects (collectively the "NET/T-180 facili -
ties")4 by Tennessee, whose costs were initially to be recov-

3 1n Battle Creek Co. v. FPC, 281 F.2d 42 (D.C. Cir. 1960), this
court first gave its approval to the prevailing Federal Power
Commi ssion ("FPC') policy with respect to the pricing of expansion
facilities. See Southeastern Mchigan Gas Co. v. FERC, 133 F.3d
34, 37 (D.C. Cir. 1998). Under the so-called Battle Creek test, the
costs affiliated with expansion facilities can properly be rolled into
t he general systemrates whenever such facilities are integrated
wi th the pipeline systemand provide systemw de benefits.

4 Serving various custonmers in Zones 5 and 6 of the Tennessee
pi peline, the NET/T-180 facilities are as follows. (1) The Ccean
State Power Project, which provides service to a new electric
generation facility, consists of roughly 14.3 niles of 30-inch main-
line looping, 10.7 mles of 20-inch pipeline extension, and three new
conpressors. Its rate schedule was designated T-180. (2) The
Ni agara | nmport project phase Il, which provides transportation
service to four new custoners, includes approximtely 30.3 niles of
30-inch pipeline looping, 31.4 mles of 30-inch | ooping along the
Ni agara Spur, and two new conpressors in New York and Massa-
chusetts. (3) The Niagara Inport project phase 11, which provides
transportation service to three additional custoners, includes a
percentage of a half mle 30-inch [oop crossing the Niagara River, a
percentage of 17.3 mles of mainline | ooping and two new conpres-
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sors along the N agara Spur, and roughly 24.4 mles of mainline
| oopi ng in New York and Massachusetts. (4) The NET- Nort heast

ered through incremental pricing.5 In its 1991 general rate
filing pursuant to section 4 of the Natural Gas Act ("NGA"),
15 U.S.C. s 717c, 6 Tennessee proposed to continue the exist-
ing incremental pricing of the NET/T-180 facilities.7 FERC
accepted the rate filing subject to refund, and set the matter
for evidentiary hearing before an Administrative Law Judge
("ALJ"). Tennessee and its custoners |ater reached an
agreement settling nost of the contested issues, which FERC
t hen approved on Cctober 29, 1993. See Tennessee Gas
Pipeline Co., 65 F.EER C. p 61,142. The remaining issues
were assigned to the ALJ.

proj ect enconpasses a part of both the Iroquois Gas Transm ssion
System ("Iroquoi s") Phase | and Phase Il expansions. (5) Iroquois
Phase | provides service to twelve custoners |ocated in Massachu-
setts, Rhode Island, Connecticut, and New Hanpshire. It includes
approximately 62.8 miles of mainline | ooping and pipeline replace-
ment. (6) lroquois Phase Il provides service to three custoners,
along with 27.13 mles of mainline | ooping and repl acenent |aterals
i n Massachusetts, and an additional 9350 horsepower of conpres-
sion at three stations situated in Massachusetts and New York. (7)
The NET-El gin project serves four custoners through 29.33 mles

of 30-inch and 36-inch mainline | ooping and 3100 additional horse-
power of conpression at two New York stations. See Tennessee |

76 F.EER C. at 61, 108-09.

5 Al though the projects were priced individually at the tinme of
their respective certification, in 1992 FERC accepted a parti al
settl enent through which Tennessee's different NET rate schedul es
were consolidated into a single increnental rate schedule. See
Tennessee Gas Pipeline Co., 63 F.EER C p 61,095 (1992).

6 Section 4(e) of the NGA provides that "[a]t any hearing involv-
ing a rate or charge sought to be increased, the burden of proof to
show that the increased rate is just and reasonabl e shall be upon
t he natural -gas conpany...." 15 U S. C. s 717c(e).

7 Tennessee had made a linmted section 4 filing in Docket No.
RP92- 132- 000, solely addressing its NET-EU and T-180 Rate
Schedul es. FERC consolidated this docket with Tennessee's gener-
al section 4 rate filing in Docket No. RP91-203-000, the filing which

In the ensuing series of evidentiary hearings, JMC Power
sought rolled-in treatnment for the NET/T-180 facilities by
arguing that the facilities were fully integrated into the
Tennessee pipeline system and provided various operationa
and financial benefits to Tennessee and its pre-expansion
customers. In particular, its primary witness testified that,
in his estimation, the NET/T-180 facilities produced between
$28.85 and $79.45 million in total |evelized annual benefits8 to
pre-exi sting Tennessee custoners, with a m d-case val ue of
$46.53 mllion. He also asserted that the annual |evelized
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costs of rolled-in treatment would amount to $22.73 million

See Tennessee Gas Pipeline Co., 72 F.E R C. p 63,005, at

65,077 (1995) ("Tennessee |I"). A nunber of Tennessee's pre-

exi sting custoners chall enged these clai nms, questioning the

exi stence of each alleged benefit, as well as the statistica
nodel s upon whi ch JMC Power had assessed their val ue.

According to the ALJ's initial decision, the weight of the

evi dence favored the conclusion that the NET/T-180 facilities
provi ded neither operational benefits nor additional reliability
to Tennessee's systemcustoners. |In addition, the ALJ

found that rolling-in the costs of the NET/T-180 facilities to
Tennessee's general rate base would cause a rate increase for
pre- expansi on custoners in excess of 5% See id. at 65, 084-

86. On the basis of these findings, he concluded that both the
Battle Creek test and FERC s Pricing Policy Statenent9

gave rise to this case. See Tennessee Gas Pipeline Co., 58 F.E R C
p 61, 343 (1992).

8 Levelization refers to a process in which the costs of a one-tine
capital expenditure or a |unp-sum benefit are converted into a
constant annual cash flow so as to provide a consistent basis from
whi ch to conpare average annual costs and benefits. The annua
| evelized cost refers to that anount which, if collected for each year
of the project's life, would yield the sane present value of revenue
requirenents as is yielded under traditional rate-making. The
JMC Power witness utilized |levelized estinates so as to avoid the
distorting effects caused by straight-line depreciation, which does
not differentiate between present and future val ue.

9 In 1995, FERC issued a Pricing Policy for New and Existing
Facilities Constructed by Interstate Natural Gas Pipeline, 71

mandat ed i ncrenmental pricing. Accordingly, he approved the
Tennessee proposal to continue the existing increnmenta
treatnent. See id. at 65, 086.

JMC Power filed exceptions to the ALJ's initial decision
wi th the Conmmi ssion, alleging that the judge had m sinter-
preted both FERC and D.C. Circuit precedent, and had
m sapplied the Battle Creek test in assessing the proper
pricing schene for the NET/T-180 facilities. JMC Power
further contended that the ALJ had m sconstrued the evi-
dence before him as the testinony presented (in JMC Pow

F.ERC p 61,241 (1995), reh'g denied, 75 F.E.R C. p 61,105 (1996)
("Pricing Policy Statenent"), which clarified its policy with respect
to the pricing of expansion facilities. The Comri ssion solicited
comments on that subject in Docket No. PL94-4-000, receiving
written subm ssions fromseventy-five conpani es and groups and
hearing oral conments fromothers through a public hearing.
Concerned that the use of rolled-in pricing could force existing
customers to pay substantially higher prices w thout receiving
proportionate systemw de benefits, and that the |ack of price
certainty negatively inpacted custoners with |ong-term service
contracts, FERC announced a new policy designed to m nimze
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significant rate shocks and to provide greater cost certainty prior to
the construction of new facilities. The Pricing Policy Statenent
sought to achieve these goals by making a determination as to the
appropriate rate design at the certificate stage, at which tine

FERC woul d assess the systemw de benefits of a project as well as
its rate inpact on existing custoners. To the extent that rolled-in
pricing would increase the rates of existing customers by 5% or

less, and its proponents had made a showi ng of system benefits with
"reasonabl e particularity,” see 71 F.E.R C. at 61,916, FERC woul d
presune that the expansion costs should be rolled-in. Qpponents of
rolled-in pricing could rebut this presunption by establishing that
the benefits of the expansion facilities were so insignificant that
rolled-in pricing woul d be unreasonable. See id. at 61,916-17. To
the extent that rolled-in pricing would cause a rate increase of nore
than 5% the Pricing Policy Statement created a rebuttable pre-
sunmption in favor of incremental treatnment. Opponents could

overconme this presunption through showi ng that the resulting

system benefits were sufficient to support rolled-in treatnent. See
id.

er's view) fully established that the NET/T-180 facilities were
both integrated into the Tennessee pipeline and provided
significant benefits to pre-existing custoners. These alleged
benefits included: increased interruptible service; increased
peak capacity due to both nonsynchronous demand and the

fuel switching capabilities of the primary NET/T-180 custom
ers; avoided facilities costs for future expansions; the en-
couragenent of price conpetition through increased access to
Canadi an gas suppliers; fuel savings stenmng fromthe

greater efficiency of the new conpressors; contribution to
Tennessee's take-or-pay costs through the paynent of the

vol unetric surcharge established by the Cosmc Settlenent; 10
potential contributions to stranded investnment and new facili -
ties costs; potential contributions to gas supply realignnent
("GSR') costs; and general environnmental and national secu-
rity benefits. Finally, JMC Power clained that the ALJ had

m scal cul ated the rate inpact of rolling-in the contested facili-
ties; according to JMC Power's cal culations, rolled-in treat-
ment would only result in a 4.9%rate increase, below the 5%
presunption established in the Pricing Policy Statenent.

The parties who had presented contrary evidence before the

ALJ filed briefs opposing JMC Power's exceptions.

In Opinion 406, the Comm ssion agreed with the ALJ's
decision to order increnmental pricing for the NET/T-180
facilities. The Conm ssion found the all eged system benefits
postul ated by JMC Power to be insubstantial; in each case,
the purported benefits flowed alnbost entirely to the shippers
for whomthe NET/T-180 facilities were constructed. Be-
cause of the high | oad factor1l of these shippers--roughly 85-

10 The "Cosmic Settlement” refers to an agreenment that resol ved
a significant nunber of Tennessee cases pendi ng before FERC
See Tennessee Gas Pipeline Co., 57 F.ERC p 61,360 (1991), order
on reh' g approving settlenent as nodified, 59 F.E R C. p 61,045
(1992).
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11 The term"load factor” refers to the ratio of a shipper's average
hourly use over its maxi mum hourly use. Custonmers who need a
constant supply of natural gas--e.g., industrial custonmers--wll have
high | oad factors, while those whose needs vary throughout the
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90% - FERC concl uded that they |ikely made substanti al
purchases of Canadian gas, thereby leaving little capacity
avai l abl e for other pre-existing shippers and limting the
availability of interruptible transportation.12 See Tennessee
I, 76 F.ERC at 61,112. Mreover, FERC reasoned, a
capacity bottleneck at Station 219 prevented upstream shi p-
pers fromutilizing the NET/T-180 facilities, calling into
guestion any additional access to Canadi an gas supplies. See
id. at 61,112-13. The alleged benefits of cheaper future
expansi ons and declining fuel costs were deemed purely

specul ative, as were the paynment of GSR costs in the event of
future conversions to open-access transportation, and the

al | eged environnental and national security benefits.13 See
id. at 61,113-14. Finally, the Comm ssion noted that JMC
Power had manipul ated its estimation of the rate increase

that woul d acconpany rolled-in treatnment by illegitimtely
addi ng the costs of the FSST, N agara Spur, and the Bound-

ary facilities into the figure it used for the pre-expansion rate
base. See id. at 61,114 n. 144.

Departing fromthe ALJ's reasoning to some extent, FERC
based its final determ nation on the grounds that JMC Power
had failed to provide sufficient evidence for the Conm ssion

day--e.g., residential suppliers--will generally have |ower |oad fac-
tors.

12 Interrupti ble service "provides gas on a 'when avail able' basis
and may be interrupted after notice to the subscriber.™ Al gonquin,
948 F.2d at 1309 n.5.

13 FERC reasoned that the environnental and national security
benefits proffered by JMC Power raised the type of general social
benefits which the Pricing Policy Statenent had deemned i nproper
for consideration because they "are difficult to substantiate and
quantify.” 1d. at 61,114 n. 143 (quoting Pricing Policy Statenent, 71
F.ERC at 61,196). FERC also noted the ALJ's finding, based
upon the record before him that such benefits were nerely specul a-
tive, and that they were unrelated to the operation of a gas pipeline.
Finally, the Conm ssion stated that it was not "aware of any cases
deci ded under Battle Creek in which such general social benefits
were relied on to support rolled-in rates.” 1d.

to find, under section 5 of the NGA 14 not only that rolled-in
treatment itself would be just and reasonabl e, but al so that
the pipeline' s proposed continuation of the existing increnen-
tal treatnment woul d be unjust and unreasonable. Since the
NGA del egates the primary initiative to propose transporta-
tion rates to the pipelines, see United Gas Pipe Line Co. v.
Mobil e Gas Service Corp., 350 U S. 332 (1956); ANR Pipeline
Co. v. FERC, 771 F.2d 507, 513 (D.C. Gr. 1985), FERC

di stinguished its treatnment of the FSST/T-149 and Boundary

facilities, see discussion infra Part Il, on the grounds that
Tennessee had proposed to roll-in their facilities costs. See
Tennessee Il, 76 F.E.R C. at 61,115. By contrast, as Tennes-

see had proposed to continue the existing increnmental treat-
ment of the NET/T-180 facilities in this section 4 proceeding,
FERC coul d only have ordered rolled-in treatnent by acting
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under section 5 of the NGA. See Al gonquin Gas Transm s-

sion Co. v. FERC, 948 F.2d 1305, 1311 (D.C. Gr. 1991).
Accordingly, it reviewed JMC Power's exceptions by asking

whet her, as the proponent of rolled-in treatnent, JMC Power

had offered evidence sufficient to justify the statutory burden
FERC woul d face were it to act under section 5 to order
rolled-in treatnent.15 The Comni ssion anal ogi zed the pres-

14 Section 5(a) of the NGA provides that:

VWhenever the Comni ssion, after a hearing had upon its own

nmoti on or upon conplaint of any State, nunicipality, State

conmi ssion, or gas distributing conmpany, shall find that any

rate, charge or classification demanded, observed, charged, or

coll ected by a natural -gas conpany in connection with any
transportation or sale of natural gas, subject to the jurisdiction
of the Conm ssion, or that any rule, regulation, practice, or
contract affecting such rate, charge, or classification is unjust,
unr easonabl e, unduly discrimnatory, or preferential, the Com

m ssion shall determ ne the just and reasonable rate, charge,
classification, rule regulation, practice or contract to be thereaf-
ter observed and in force, and shall fix the sane by order....

15 U.S.C. s 717d(a).

15 In order to act under section 5, FERC woul d have been
required to show that the existing increnmental pricing was unjust
and unreasonable. Inplicitly, then, FERC asked whet her JMC

ent case to the Al gonquin proceedings, in which this court

had remanded the Conmi ssion's decision to set aside the
proposed increnental treatnent, and to order rolled-in rates,
on the grounds that it had failed to produce substanti al
evidence to satisfy its section 5 burden. On the record before
it, FERC held that JMC Power had simlarly failed to

establish that the proposed increnental treatment woul d be

unj ust or unreasonabl e.

In Opinion 406-A, FERC denied JMC Power's request for
rehearing and further el aborated its decision denying roll ed-
intreatment for the NET/T-180 facilities cost.16 Focusing

Power had satisfied the standard that FERC itself woul d have had

to neet were it to reject the proposed increnmental pricing and to
order rolled-in pricing. Since FERC supported the increnenta

treat ment proposed by Tennessee in its section 4 rate filing, and
found it to be just and reasonable, it shifted the statutory burden of
section 5 onto the shoul ders of JMC Power when assessing the
argunent for rolling-in the NET/T-180 facilities cost. Al though
this burden woul d have been FERC s had it fornul ated and or-

dered its own rate, FERC discussed the matter in terns of whether
JMC Power had provided sufficient evidence to satisfy the section 5
burden. We shall do the sane.

16 The Commission first rejected an offer by 68% of the NET/
T-180 shippers to convert to open-access transportation service
under Part 284 of the Commi ssion's regulations, conditional upon
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FERC s acceptance of rolled-in treatnent. Since the conversion

of fer constituted a new proposal, and one opposed by Tennessee,
FERC coul d only accept the offer if it had satisfied section 5 of the
NGA. As superceding settlements in Docket No. RP93-151-024, et
al ., Tennessee Gas Pipeline Co., 79 FFE R C p 61,031 (1997), had
fi xed Tennessee's GSR surcharge for existing custoners, the pro-
posed shift to Part 284 service by some of the NET/T-180 shi ppers
woul d not have reduced the GSR costs borne by the pre-expansion
custoners in the near future. See Tennessee IIl, 80 F.E R C at
61, 219-21. Morever, FERC noted that conversion to Part 284
service woul d have shifted the rate at which the NET/T-180
facilities were depreciated fromthe existing 5%1evel to the stan-
dard systemrate of 2.5% Such a shift would have reduced the
return on equity associated with the NET/T-180 facilities, decreas-
ing the I evel of revenues collected by Tennessee wi t hout providing

upon JMC Power's assertion that it had provided substanti al

evi dence to support its contention that rolled-in pricing would
be just and reasonable, FERC ruled that, even if true, JMC
Power had nevertheless failed to nmake the necessary prior
showi ng that the proposed increnental rates were unjust and
unr easonabl e. The Comm ssion acknow edged that it had
previously considered the satisfaction of Battle Creek--a
showi ng of integration and systemw de benefits--sufficient

to support a finding both that rolled-in treatnment is just and
reasonabl e and that increnental pricing is unjust and unrea-
sonabl e. However, FERC went on to note, this court's

Al gonqui n and TransCanada Pi peline Ltd. v. FERC, 24 F.3d

305 (D.C. Cr. 1994), decisions had overturned its previous
two rate-setting actions under NGA section 5. Inits view, "a
contributing factor" to these decisions reversing the agency's
price setting action "has been an inproper blurring of the

di stinction between NGA sections 4 and 5." Tennessee |11,

80 F.E.R C. at 61, 223.

In what it described as a refinenent of the Conmi ssion's
past practices under section 5 of the NGA, taken in Iight of
this court's repeated adnonitions to respect the boundaries
that separate section 4 fromsection 5 rate-settings, FERC
reiterated its premise that there is no single just and reason-
able rate. See id. at 61,223-24 & n.106 (citing Western
Resources, Inc. v. FERC, 9 F.3d 1568, 1578 (D.C. Cir. 1993);
Nort hwest Pipeline Corp., 71 F.E R C. p 61,012 at 61,042
(1995)). The nere fact that rolled-in treatnent nmay be just
and reasonabl e under Battle Creek, FERC continued, does
not establish that incremental treatnent is necessarily unjust
and unreasonable. "There is not a single magic point on the
cont i nuum between increnental and rolled-in rates such that
at that single point an increnental rate beconmes unjust and
unreasonable while a rolled-in rate sinmultaneously becones
just and reasonable.” Tennessee Ill, 80 F.E. R C. at 61, 224.

any opportunity for it to offset these |losses. See id. at 61,221-22 &
n.97. After taking the altered depreciation rate into account,

FERC found that the rate inpact of rolled-in treatment would stil
exceed the 5% threshold utilized in the Pricing Policy Statemnent.

See supra n.9.
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The Conmi ssion then went on to explain that its references in
pinion 406 to the fact that the benefits of the NET/T-180
facilities primarily inure to the NET/T-180 shippers served to
illustrate that the proposed increnmental pricing was not un-
just and unreasonable. Because the facilities provided a
greater and nore direct benefit to the expansion shippers

than to Tennessee's pre-existing custonmers, the postul ated
system benefits of increased reliability, inproved flexibility,
and reduction of costs were insufficiently material. This
determ nation, coupled with the fact that rolled-in treatnent
woul d entail a substantial cost-shifting to pre-expansion cus-
toners, led the Conmission to reaffirmits earlier conclusion
that increnmental treatnent was neither unjust nor unreason-
able. Accordingly, the Conmm ssion had properly approved

t he proposed section 4 rate filing in Qpinion 406.

In this petition for review, JMC Power challenges the
Conmi ssion's decisions on three separate but interrel ated
grounds. First, it alleges that FERC unjustifiably departed
fromBattle Creek, and that it did so in contravention of--
rather than, as FERC maintains, in accordance with--this
court's Al gonquin and TransCanada deci si ons. Second,

JMC Power contends that FERC unlawfully applied a "strict
gquantitative" standard in assessing the costs and benefits of
rolled-in treatnent, and that it fully satisfied the qualitative
Battle Creek standard that should have been utilized. Final-
ly, JMC Power asserts that the Comn ssion inproperly de-

parted fromits own Geat Lakes Gas Transmi ssion, L.P., 72
F.ERC p 61,081 (1995) ("G eat Lakes 1") precedent, wherein

it ordered rolled-in pricing on the grounds that G eat Lakes
Gas Transmission, L.P. ("G eat Lakes") had legitimtely re-

lied upon the continued application of Battle Creek at the tine
its expansion facilities were certificated and then constructed.
JMC Power maintains that it too relied upon the future
application of Battle Creek, and that the pricing of the

NET/ T-180 facilities should be determ ned solely on the basis

of that standard. We disagree with all three of JMC Power's
contentions, and hold that FERC provided sufficient explica-
tion for its refinement of the Battle Creek test, and that the
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mul ti-factored el aboration accords with both our supervening
jurisprudence and comon sense.

B. D scussi on

1. NGA Section 5 and Roll ed-in Versus |Increnenta
Pricing

In Battle Creek Gas Company v. Federal Power Conmi s-
sion, 281 F.2d 42 (D.C. GCr. 1960), this court distilled from
FPC precedents a two-prong test for determ ning whet her
the costs of expansion facilities were properly recovered
t hrough increnmental or rolled-in pricing. Under what has
becone known as the Battle Creek test, the Conmm ssion asks:
(i) whether the expansion facilities formpart of an integrated
systemthat functions as a single unit in serving pre-existing
and expansion custoners alike; and (ii) whether the expan-
sion facilities provide systembenefits that accrue generally to
all those who utilize the pipeline. See id. at 47. Rolled-in
pricing is only appropriate in those instances where expansi on
facilities are integrated and provi de systemw de benefits.

The Battle Creek test has proven nore contentious in its
application than this seem ngly straightforward articul ation
mght inply. |In particular, when the question of its proper
application has intersected with the disparate burdens that
di stingui sh agency action under section 4 fromthat under
section 5 of the NGA, as it does in this case, both the
Conmi ssion and the courts have had a difficult tinme reconcil -
ing countervailing inpulses. |In Opinions 406 and 406-A, the
Conmi ssi on sought to inpose a degree of conceptual order
upon rate-setting at this point of overlap. Taken together
they offer a reasoned reconciliation of the pipeline's role as
the primary initiator of price setting with FERC s statutory
duty to ensure that proposed rates are just, reasonable, and
nondi scri m natory.

a. Section 5 in Court

This court reviews rate-setting deferentially; our scrutiny
islimted to ensuring that the Conm ssion has nade a
princi pl ed and reasoned deci si on supported by the evidentiary
record. See Colunmbia Gas Transnission Corp. v. FERC

628 F.2d 578, 593 (D.C. GCir. 1979). Nevertheless, this court
has strictly policed the statutory line that separates action
taken under NGA section 4 fromthat taken under NGA

section 5. In Al gonquin, we described this distinction as
fol | ows:

[ T]he Commi ssion may act under two different sections

of the Natural Gas Act (NGA or the Act) to effect a
change in a gas conmpany's rates. Wen the Conm ssion
reviews rate increases that a gas conpany has proposed,
it is subject to the requirenents of section 4(e) of the
Act, 15 U S.C. s 717c(e). Under section 4(e), the gas
conpany bears the burden of proving that its proposed
rates are reasonable. On the other hand, when the

Conmi ssion seeks to inpose its own rate determ nations,
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rather than accepting or rejecting a change proposed by
t he gas conpany, it must do so in conpliance with
section 5(a) of the NGA

948 F.2d at 1311. Under section 5, the Conm ssion nust

first establish that the proposed or existing rate is unjust and
unreasonable. It is only after this antecedent show ng has

been nmade that the Comm ssion properly can illustrate that

its alternative rate proposal is both just and reasonable. See
id. at 1314.

In recent years, we have rejected a series of rate orders on
t he grounds that the Conmmi ssion had failed to adhere to this
statutory distinction. Qur Western Resources decision typi-
fies the reaction that past FERC rate-setting ignoring that
di stinction has evoked. Wstern Resources, 9 F.3d 1568.
There, the Comni ssion had rejected a proposed rate increase
by Panhandl e Eastern Pipeline Conpany, substituting inits
pl ace an alternative rate formul ated by the Conm ssion staff.
Defending this rate in a petition for review before this court,
FERC mai ntai ned that its fornulation needed only to satisfy
the section 4 just and reasonable standard. In its view, the
proposed rate had net this standard by half; accordingly, it
ordered a rate that anounted to exactly 50% of the pipeline's
proposal. In rejecting this reasoning, as well as the rate it
sought to justify, this court noted that it
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has consistently disallowed attenpts to blur the line
between ss 4 and 5. As we conpl ained four years ago,

"on four occasions in the last three years this court has
revi ewed Comm ssion efforts to conpromise s 5's limts

on the power to revise rates. On each the court has
repel l ed the Conmi ssion's ganbit. This is nunber five.'
W now nmake it an even siXx.

9 F.3d at 1568 (internal citations onmtted).

FERC deci sions specifically addressing the appropriate
recovery method for the cost of expansion facilities--i.e.
i ncrenental versus rolled-in pricing--have faced simlar repu-
diation. In Al gonquin, 948 F.2d 1305, for exanple, this court
rejected a nodification of proposed increnental rates on the
grounds that the Commi ssion had failed to establish that the
proposed continuation of incremental treatment would be
unj ust and unreasonable. In support of its order to roll-in
their cost, FERC had asserted generally that the new facili -
ties both increased the overall reliability of the pipeline and
made any future expansion easier and cheaper. See id. at
1312. Rejecting these conclusions as unsubstantiated, the
court directed the Conmm ssion to undertake an analysis of the
benefits allegedly associated with the expansion facilities, and
to outline "with reasonable particularity the systemw de
benefits which each new facility produces” before it could
order rolled-in treatnment under NGA section 5. 1d. at 1313.
In TransCanada, 24 F.3d 305, FERC ordered the increnen-
tal pricing of expansion facilities where the pipeline had
proposed to roll-in the costs. In its TransCanada proceed-
i ngs, FERC had articul ated a new standard for determ ning
the propriety of rolled-in versus increnmental pricing, which
this court styled the "comensurate benefits” test. Id. at
308. Under this standard, FERC wei ghed the system w de
benefits that the expansion facilities provided existing cus-
tomers against the costs to those same custonmers of rolled-in
treatnent; on the record before it, the Conmm ssion found
t hose benefits insufficient to support the proposed roll-in.
After conparing it with Battle Creek, we concluded that the
"commensurate benefits" test constituted a departure from
pre-exi sting Conm ssion policy. As it had not been dictated
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by any supervening decision of this court, and FERC had

failed to provide a reasoned explanation for this policy shift,
we rejected FERC s rate order and remanded for further

consi deration and el aboration. See id. at 310.

b. The NET/T-180 Facilities

The parties before us disagree as to the proper readi ng of
t hese decisions. According to JMC Power, Al gonquin and
TransCanada, together w th Sout heastern M chigan Gas Co.
v. FERC, 133 F.3d 34 (D.C. Cr. 1998) (affirmng the rolled-in
treatment of expansion facilities' cost adopted by FERC on
remand from TransCanada), collectively require application
of Battle Creek to the NET/T-180 facilities. In its view,
Battle Creek controls irrespective of the particular cost-
recovery method proposed by the pipeline. Having denon-
strated that the expansion facilities are integrated with Ten-
nessee's mainline pipeline and having articulated qualitative
system benefits, JMC Power clainms to have satisfied Battle
Creek's requirenents for rolled-in pricing, whether assessed
under section 4 or section 5. By contrast, FERC asserts that
JMC Power has failed to satisfy the section 5 burden inposed
by our NGA jurisprudence, as the pipeline had proposed
increnental pricing for the NET/T-180 facilities. In its view,
a determnation that rolled-in pricing would satisfy Battle
Creek if such rates had been proposed by the pipeline does
not carry with it a concomtant determ nation that increnmen-
tal pricing would necessarily be unjust and unreasonabl e.
Rat her, these two inquiries nust be kept separate from one
another; to collapse themwould violate the settled doctrine
that there is no single just and reasonable rate. See Tennes-

see Ill, 80 F.ER C at 61,223-24 & n.107 (citing Perm an
Basin Area Rate Cases, 390 U. S. 747, 767 (1968); Hope
Natural Gas Co., 320 U S. 591, 602 (1944)). 1In order to

satisfy the NGA's grant of primary initiative for rate-setting
to the pipeline, as well as this court's derivative and repeated
assertion that section 5 of the NGA i nposes a nore rigorous
evidentiary burden than section 4, FERC contends that the

two prongs of Battle Creek cannot any | onger constitute the

sol e nmeasure for determ ning the propriety of increnenta

versus rolled-in pricing. Mndful of the Comnm ssion's broad
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di scretion over the proper allocation of costs anbng a pipe-
line's custoners, see Algonquin, 948 F.2d at 1313; Consoli -
dated Gas Supply Corp. v. FPC, 520 F.2d 1176, 1185 (D.C.
Cr. 1975), we endorse FERC s readi ng.

An avowed refinenent of the Battle Creek standard in Iight
of superveni ng decisions by this court, the mnor policy shift
that FERC articul ated in Opinions 406 and 406-A is reasoned
and justified. As FERC explicitly acknow edged in Opinion
406- A, our Al gonquin and TransCanada deci sions reveal that
"the Conmi ssion's past practices with respect to rolled-in
[versus] increnmental pricing did not give sufficient weight to
this statutory schene."” Tennessee Ill, 80 F.E R C. at 61, 224.
By separating the inquiry into whether a proposed rate is
unj ust and unreasonable fromthat into whether FERC s
alternative formulation is just and reasonable, FERC tail ored
its policy to our jurisprudence. This clarification accords
wi th our repeated enphasis of the necessary distinction be-
tween section 4 and section 5 rate-nmaking proceedi ngs, and
accordingly with the text and structure of the NGA Cf
Cark-Cowitz Joint Operating Agency v. FERC, 826 F.2d
1074 (D.C. Cir. 1987) (in banc) (reinterpretation of FERC
policy nore conpelling when animated by belief that earlier
policy thwarted congressional intent).

Unli ke the "comensurate benefits" test that this court
remanded in TransCanada, the refinenent of Battle Creek
currently before us has been fully explicated below. In
pi nions 406 and 406-A, the Conm ssion announced its at-
tenpt to reconcile the tension between Battle Creek and the
evidentiary constraints of NGA section 5. It went on to
provi de an el aborate and reasoned justification for what we
consi der a reasonable reconciliation. See Tennessee Il, 76
F.EER C at 61,115-16; Tennessee IIl, 80 F.E.R C at 61, 223-
25. Although FERC did not explicitly rely upon its 1995
Pricing Policy Statenent, see discussion supra note 9, the
enphasis on the 5% cost inpact figure that is present in the
filings of the parties, the ALJ's decision, and the Comm s-
sion's discussion, evidences a keen awareness of its back-
ground presence. FERC clearly referenced and reiterated
the justifications underlying the Pricing Policy Statement in
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its Tennessee ||l and Tennessee |||l decisions, and its desire to
prevent unwarranted rate shocks | ends further support for its
refi nenent of Battle Creek

We agree with FERC that the alternative readi ng prof-
fered by JMC Power inproperly collapses the section 5
analysis into a single determnation that rolled-in pricing
woul d be reasonabl e under Battle Creek. On this theory, it
makes no difference whet her the pipeline proposed increnen-
tal or rolled-in rates, as the inquiry under either section 4 or
section 5 would be the same. So |ong as the proponent of
rolled-in treatnent could show that the expansion facilities
are integrated with the pipeline and provide some qualitative
benefits, rolled-in treatnment woul d be necessitated. This
reading falters on at least two grounds. First, it ignores the
statutory distinction between section 4 and section 5 rate-
setting.17 As this court has repeatedly enphasized, and we
reiterate, section 5 contains two separate and di stinct comnpo-

17 FERC properly accorded different treatnent to the FSST/
T-149 facilities, for which Tennessee Gas had proposed rolled-in
pricing. Since Tennessee Gas proposed increnental treatnent for
the NET/T-180 facilities, and since JMC Power failed to carry its
initial burden of establishing that such treatnent would be unjust
and unreasonabl e, FERC properly approved the rate filing. Due to
the distinction between section 4 and section 5 proceedi ngs, we
reject JMC Power's additional assertion of discrimnatory treat-
ment as neritless.

JMC Power makes a separate claimof discrimnation which

energes directly out of this court's TransCanada deci sion. There-
in, we had concluded that FERC failed to assess whether increnen-
tal pricing of integrated facilities is necessarily discrimnatory. See
TransCanada, 24 F.3d at 311. 1In the proceedi ngs bel ow, the

Conmmi ssion explicitly responded to this chall enge, going to great

I engths to establish why, given the particular facts of this case,
increnental treatment was just and reasonable. Since differenti al
rates founded upon differences of fact do not constitute discrimna-
tion, FERC clearly responded to the concerns we had articulated in
TransCanada. See generally Tennessee Il, 76 F.E R C. at 61,113-

15; Tennessee I, 80 F.E.R C. at 61, 223-27.

nents. We will not approve a rate formulated by FERC

unl ess the Conmi ssion has shown (i) that the proposed and
rejected rate is unjust and unreasonable and (ii) that its
alternative formulation is just and reasonabl e.

Second, despite its pretension to the contrary, the reading
articulated by JMC Power is not in any way dictated by any
prior decision of this court. Nothing we have said can be
reasonably read to limt FERC s freedomto nodify its previ-
ous policies in the manner here chosen. In TransCanada, we
remanded FERC s orders on the grounds that the Conm s-
sion had failed to supply a sufficient explanation for the new
"conmensurate benefits" test it had utilized below. Never-
thel ess, we invited FERC to provide the sort of reasoned
expl anati on contained in Opinions 406 and 406-A. This
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court's nost recent decision in this area, Southeastern M chi -
gan, 133 F.3d 34, lends further support to the refinenent of
Battle Creek that FERC has here undertaken. There, in
upholding FERC s Great Lakes I, 72 F.EER C p 61,081, reh'g
denied, 75 F.EER C p 61,089 (1996) ("G eat Lakes Il"), deci-
sion on remand from TransCanada, where FERC had ap-

proved the proposed rolled-in pricing, this court acknow -
edged that "[o]n both a theoretical and practical basis, it is
perfectly possible for both cross-subsidizationl8 and system
wi de benefits to exist on the sane facts."” 133 F.3d at 41.

Al t hough the court did not make the |ogical connection be-
tween this possibility and the potential existence of multiple
just and reasonable rates, its assertion inmplicitly acknow -
edges one of the core ideas underlying FERC s refinenment of
Battle Creek. It is because cross-subsidization and system

wi de benefits can coexist that there is no single "magic point"
at which increnental or rolled-in pricing becones unjust.
Tennessee 111, 80 F.E R C. at 61,224. Wile increnenta
treatment nmay be required at one end of the rate-setting

18 Cross-subsidization occurs when expansion facilities that pro-
vide limted benefits to an integrated pipeline systemreceive roll ed-
in treatment. \Were pre-expansion customers bear a portion of the
construction costs that is not equivalent to the benefits they receive,
they essentially subsidize the investnent undertaken on behal f of
t he expansi on custoners.
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continuum and rolled-in pricing required at the other, in
between the two extrenes lie a series of internediate points

i n which both cost-recovery nethods woul d satisfy section 4's
just and reasonable test.19 At each of these places along the
continuum the pricing nmechanismw |l essentially lie in the
hands of the initiating pipeline. It is only when the proposed
rate crosses the boundary separating the just fromthe unjust
that FERC can act under its section 5 authority to order a

rate of its own fornulation.

c. FERC s Use of Quantitative Measures

JMC Power al so makes nuch of the fact that FERC
al | egedly assessed both the costs as well as the postul ated
system benefits of the NET/T-180 expansion on a quantita-
tive basis, alleging that the use of any quantitative standard
was unlawful. VWhile JMC Power attaches many of its previ-
ous argunents to this claim it also nmakes an independent
assertion that the use of a quantitative standard is in and of
itself arbitrary, capricious, or contrary to law. W reject this
contention, as it rests upon a msreading of this court's
casel aw and defies both | ogic and common sense.

JMC Power's argunent is difficult to reconstruct, but it
seens to begin fromthis court's statement in Battle Creek
that the rolled-in treatnent of new facilities is just and
reasonabl e when they are integrated with the pipeline and
provi de systemw de benefits. Although the Trunkline Gas
Conmpany had not quantified the benefits that would |ikely
accrue fromthe expansion facilities, in the formof increased
capacity and a reduction in the costs of planned future
expansi ons designed to neet the supply needs of all custom
ers, the Battle Creek court held that the existence of the

19 Although fornulated in different ternms, the Battle Creek court
recogni zed this variability inits statement that

[W] hether the cost of a particular facility is nore properly
treated as a systemic cost and rolled-in to the rate base of all of
the custoners, or as a segregated cost to a particul ar custoner,
whi ch should be treated on an incremental basis, is frequently a
difficult issue of fact presented to the Conm ssion

281 F.2d at 47.

benefits had been sufficiently established to support rolled-in
treatnment. 281 F.2d at 47-48. In Algonquin, this court
rejected an assertion of systemw de benefits that failed to
establish the exi stence of any such benefits with "reasonabl e
particularity,” but rested i nstead upon conclusory assertions
of fact. 948 F.2d at 1313. Al gonquin thereby called into
guesti on excessive reliance upon unsubstantiated qualitative
benefits. In TransCanada, by contrast, the court cut off any
shift towards requiring quantitative el aboration, enphasizing
that the Al gonquin decision "was careful not to require a

bal anci ng of costs and benefits (nuch | ess a quantification
thereof)." 24 F.3d at 308. Fromthis statenent, JMC Power
seem ngly reads a ban on the use of quantitative analysis into
this court's decisions.
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However, the nere fact that the court has not required the
explicit quantification of benefits which, as this case well
illustrates, are difficult to forecast with precision, does not
carry a concomtant prohibition on the use of quantitative
measures. Wiere the parties expend the necessary re-
sources to allow for quantitative projections, FERC is not
forbi dden from | ooking at those estimations. Cf. Southeast-
ern Mchigan, 133 F.3d at 41 ("when an expansion is both
integrated and to the benefit of existing users, FERC is not
bound to study the quantitative effect of rolling in construc-
tion costs") (enphasis added). While JMC Power goes to
great lengths to establish that FERC utilized a "strict quanti -
tative standard," the evidence does not bear out its conten-
tion. Once it is understood that FERC sinply attenpted to
assess whet her JMC Power had made out a clai mthat
i ncrenental pricing would be unjust and unreasonable, all of
its allegedly daming statenents become i nnocuous. They
anount to nothing nore than a determnation that the all eged
benefits proffered by JMC Power, which FERC found to be
ei ther speculative or to the primary benefit of the NET/T-180
customers, did not establish that incremental pricing would
be unjust. For the same reason, FERC did not err in
referencing its finding that rolling-in the expansion facilities
woul d have a rate inpact of greater than 6% That finding
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nmerely supports its conclusion that the section 5 burden had
not been sati sfi ed.

JMC Power fails to recognize the inport of such quantita-
tive estimations because it seeks to collapse the two prongs of
the section 5 analysis into a single assessnent of whether
rolled-in rates would be just and reasonable. Once it is
recogni zed that NGA section 4 and section 5 have different
requi renents, however, it becones clear that FERC can
properly utilize quantitative nmeasures of costs and benefits in
maki ng a section 5 assessnment of whether a proposed cost -
recovery method woul d be unjust and unreasonabl e.

2. The Great Lakes Decisions and Reli ance

After this court's TransCanada deci sion, which invalidated
FERC s application of its newly-crafted "comensurate bene-
fits" test for failure to provide a reasoned explanation for its
departure fromBattle Creek, FERC ordered a roll-in of the
expansion facilities' costs at issue. See Great Lakes I, 72
F.ERC p 61,081. Rather than articulating a sufficiently
detailed justification for its policy shift, FERC decided that,
on the facts of the case, it would be nore equitable sinply to
apply Battle Creek. At the tine that the Great Lakes
expansi on shi ppers had made substantial financial commt-
ments for the planning and construction of the additiona
pipeline facilities, Battle Creek provided the prevailing back-

drop. Inits petition for review, JMC Power argues that it
too relied upon the continued application of Battle Creek when
making its own financial commtnents. In its view the sanme

principles of equity and nondi scrimnation that FERC relied
upon in Geat Lakes | dictate adherence to Battle Creek in
this case as well. W do not agree.

Despite the alleged simlarities stressed by JMC Power
between its situation and that of the G eat Lakes expansion
shi ppers, material differences separate the respective busi-
ness and regul atory environnments that they confronted.

First, and we think dispositive in light of our preceding

di scussion of the difference between section 4 and section 5
rate-settings, the pipeline conpany--Geat Lakes Gas Trans-
m ssion Limted Partnership--proposed rolling-in the costs of

the expansion facilities at issue in the Great Lakes deci sions.
See Atchison, Topeka & Santa Fe Ry. Co. v. Wchita Bd. of
Trade, 412 U.S. 800, 808 (1973) (plurality opinion) (factua
di fferences serve to distinguish cases "when sonme | egislative
policy makes the differences relevant to determning the
proper scope of the prior rule"). |In the ensuing section 4
proceedi ng, FERC needed only to determ ne whether roll ed-

in pricing would be just and reasonable. Throughout its
Great Lakes Il opinion denying rehearing of its order approv-
ing the proposed rolled-in rates, 75 F.E R C. p 61,089, FERC
enphasi zed the procedural posture of the dispute and the
resulting evidentiary burdens. Responding to objections

made by a pre-expansi on customner--Texas Eastern--FERC

di stingui shed a series of its own previous decisions ordering
increnental treatment on the grounds that, in each case,
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i ncrenental rates had been proposed by the pipeline in a

section 4 rate filing. "In all but one of the cases Texas
Eastern cites, the Conmm ssion inplenented increnenta

rates at the request of the pipeline. The other case ... did
not involve facilities-based increnental charges...." 1d. at
61, 272.

The assertion that the NET/T-180 shippers stand in the
same position as the Great Lakes expansi on shi ppers cannot
survive the conparison. Since Tennessee Gas proposed to
continue the existing increnental treatment of the NET/

T-180 facilities, this case presents the very scenario expressly
di stinguished in Geat Lakes Il. Moreover, FERC s opinion
there went on to note that, where the pipeline proposes
increnental treatnment, "the Comni ssion can only order
rolled-inrates if it nmeets its burden under NGA section 5 to
show that the existing non-rolled-in rates are unjust and
unreasonabl e, and rolled-in rates are just and reasonable.™
Id. In the present case, FERC concluded that JMC Power

had failed to satisfy its burden of establishing that the
proposed increnental rates are unjust and unreasonable. W
have not been directed to any evidence in the record that
points to a contrary direction, and see no reason to disrupt

t hi s concl usi on.
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Turning to the facts underlying the Great Lakes deci sions,
we note that the original certification of the Great Lakes
expansi on provided for rolled-in treatnent of the facilities
cost. Gven that Great Lakes Transmission L.P. is an affiliate
of TransCanada Pipelines, its |argest custoner, TransCanada
knew t hat the pipeline would seek to continue rolled-in treat-
ment in its next rate filing. Accordingly, its assunption that
Battle Creek would continue to apply in the resulting section 4
proceedi ng, and that the expansion facilities would continue to
receive rolled-in treatnent, was reasonable. In the present
case, by contrast, the original certification process provided
for incremental pricing of the NET/T-180 facilities, w thout
any guarantee or firmcommtnent that the pipeline would
necessarily seek rolled-in rates at the next section 4 proceed-
ing. See Tennessee Il, 76 F.E.R C. at 61,115. The Conmi s-
sion held that JMC Power had no reasonabl e expectation of
rolled-in treatnent, and we agree. As JMC Power nakes no
other claimthat the application of FERC s refinenent of
Battle Creek would entail a "manifest injustice,” d ark-
Cowitz, 826 F.2d at 1081, we uphold its application to the
NET/ T-180 facilities.

C. Concl usi on

For the reasons stated, JMC Power's petition for reviewis
deni ed.

Part 11: The FSST/T-149 and Boundary Facilities
and the N agara Spur Charge

Equi t abl e Gas Conpany petitions for review of the Com
m ssion's orders in Tennessee |1, reh'g denied, Tennessee II1.
In the rel evant portions of these orders, the Conmi ssion
approved Tennessee's proposal to recover the costs of a
series of facility expansions, collectively referred to as the
FSST/ T- 149 and Boundary facilities, on a "rolled-in" basis,
and rej ected Tennessee's proposed "N agara Spur Charge,"
an increnmental surcharge to Tennessee's open-access firm
transportation rate (Rate Schedul e FT-A) concerning Ten-
nessee's Niagara Spur facilities. Equitable clains that the
Conmi ssion wongly reviewed Tennessee's roll-in proposa
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under section 4 instead of section 5 of the Natural Gas Act
and that the Comm ssion wongly denied Equitable's request
for a rehearing on the N agara Spur Charge. W hold that
pi nions 406 and 406-A properly followed the statutory
framework set up by the Natural Gas Act and that the

Conmi ssion acted well within its discretion in denying Equi-
table's request for a rehearing. W therefore deny Equita-
ble's petition for review

A. Backgr ound

Tennessee's pipeline systemdivides into seven zones.
Zones 0 and 1 (the Texas and Sout hern Zones) conprise
Tennessee's production area. The remaining zones (Central
Eastern, Northern, New York, and New Engl and) conprise
its market area. Between 1984 and 1993, Tennessee con-
structed four independent expansion projects in Zones 5 and
6, including the FSST/ T-149, Boundary, and Ni agara Spur
facilities. 20

Tennessee designed its FSST/T-149 facilities to provide
service to nine custoners in Zone 6 and one custoner in
eastern Zone 5. Constructed along scattered portions of
Tennessee's mainline in Pennsylvania, New York, New Jer-
sey, Connecticut, Mssachusetts, and New Hanpshire, the
facilities include approximately 74 mles of |ooping and 17, 300
hor sepower of new and additional conpression. The origina
estimated cost of the facilities was $99, 043, 000.

Tennessee's Boundary facilities were built to provide addi-
tional gas service to four eastern Zone 5 and ni ne Zone 6
customers to nmeet their peak period needs. These facilities
consi st of approximately ten mainline | ooping segnents total-
ing 40 mles in various counties of Pennsylvania and Tennes-
see.

20 These projects primarily involved the addition of mainline
| oopi ng and conpression. The |ooping increased the carrying ca-
pacity of the entire pipeline. See Al gonquin, 948 F.2d at 1308-09
n.4. Both the | ooping and the increased conpression protect cus-
tomers from out ages.

Pursuant to settlenents the Comni ssion approved in 1985
and 1987, Tennessee agreed to recover the costs of the
FSST/ T- 149 and Boundary facilities initially by increnmenta
rates. Then, in its 1991 general rate filing pursuant to
section 4 of the Natural Gas Act, 15 U S.C. s 717c, Tennessee
proposed to roll in the costs of the FSST/T-149 and Bound-
ary facilities. See Tennessee Il, 76 F.E. R C. at 61, 095-96.

The Conmi ssi on suspended Tennessee's 1991 filing for five
nmont hs and ordered an evidentiary hearing before an adm n-
istrative |aw judge to resolve cost allocation and rate design
i ssues. Two years later, in October 1993, the Conm ssion
approved a settlenent anpbng Tennessee and its custoners
resol ving all questions concerning the allowable | evel of cost
Tennessee could recover in its rates. The settling parties |eft
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for prospective resolution before an administrative |aw judge
("ALJ") the allocation of costs of the new facilities anong
Tennessee's custoners, and the design of Tennessee's rates.
See id. at 61, 080.

In an initial decision issued after hearings, Tennessee |, 72
F.ERC p 63,005 the ALJ ruled that Tennessee--and its
customers supporting the rolled-in pricing of the FSST/T-149
and Boundary facilities--had the burden under section 5 of
the Act to show both that increnmental pricing of those
facilities was unjust and unreasonable, and that the proposed
rolled-in pricing was just and reasonable. See id. at 65, 068.
Concl udi ng that Tennessee and the other proponents of
rolled-in pricing had not net that burden, see id. at 65, 068-69,
the ALJ held that Tennessee coul d not recover the costs of
the FSST/ T-149 and Boundary facilities on a rolled-in basis.

The ALJ al so addressed Tennessee's proposal to nodify
the previous rolled-in rate treatnment of the N agara Spur by
creating a new, increnmental N agara Spur Charge. Because
the Niagara Spur is integrated into Tennessee's system and
was i ntended to benefit the Tennessee system as a whole, the
ALJ rejected Tennessee's proposal. See id. at 65,073.

On review, the Conm ssion reversed the ALJ's ruling with
respect to the FSST/ T-149 and Boundary facilities. See
Tennessee 11, 76 F.E.R C. at 61,097-104. The Conmi ssion
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hel d t hat because Tennessee had proposed the change to
rolled-in pricing under section 4 of the Act, Tennessee needed
to establish only that rolled-in pricing was just and reason-
abl e without the additional burden of establishing that incre-
mental rates were unjust and unreasonabl e under section 5.

See id. at 61,097-104. Finding that Tennessee had net its
section 4 burden of proof, the Comm ssion approved Tennes-
see's proposal to roll in the costs of the FSST/T-149 and
Boundary facilities. See id. at 61,098-104. The Conmi ssion
also affirmed the ALJ's rejection of Tennessee's proposed

i ncrenental Ni agara Spur Charge. See id. at 61,107-08.

Equi table, a distributor of natural gas in Pennsylvania,
West Virginia and Kentucky, sought rehearing, which the
Conmi ssion denied in Order 406-A. See Tennessee |11, 80
F.EER C. at 61, 070.

B. D scussi on

The first issue Equitable raises is whether section 4 or
section 5 of the Act governs Tennessee's proposal to roll in
the costs of its FSST/T-149 and Boundary facilities. As
di scussed in Part | of this opinion, the approval or rejection of
rates proposed by the pipeline is governed by section 4. See
15 U.S.C. s 717c. Under section 4, the pipeline nust prove
that its proposed rates are just and reasonable. See 15
US C s 717c; see also Public Serv. Conmin v. FERC, 866
F.2d 487, 488 (D.C. Gr. 1989). Section 5 applies when the
Conmi ssion or an intervenor seeks to inpose on the pipeline
rates different fromeither present rates or rates proposed by
the pipeline. See 15 U S.C. s 717d. Under section 5, the
Conmi ssion or the intervenor nust prove that the pipeline's
present rates are not just and reasonable and that the new
rates proposed by the Commi ssion or the intervenor are just
and reasonable. See 15 U.S.C. s 717d; see also Public Serv.
Conmm n, 866 F.2d at 488.

It was Tennessee who proposed to roll in the costs of the
FSST/ T- 149 and Boundary facilities. One would therefore
suppose that section 4 governed the rate proceeding. Equita-
bl e neverthel ess insists section 5, rather than section 4,
applies. It clains that once Tennessee canceled its rate

change request, there was no |onger any basis for using
section 4. The trouble with Equitable' s argunent is that
Tennessee did not, in fact, withdrawits proposal and did not
abandon its stated desire for rolled-in pricing of its FSST/
T-149 and Boundary facilities. Equitable has another |ine of
argunent based on the fact that Commission trial staff and

ot her parties--but not Tennessee--presented the evidence in
support of Tennessee's rate-change request concerning the
FSST/ T-149 facilities.21 According to Equitable, whether
section 4 or section 5 governs depends not on the identity of
the party proposing the rate change, but on the identity of
the party supporting the rate change with evidence at the
hearing. Since the pipeline here did not nmount the case in its
favor, section 4 did not control. Nothing in the Act or this
circuit's precedent suggests, |et alone supports, this theory.
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VWhen choosi ng between section 4 and section 5, the Act

makes the source of the proposed rate change decisive. See
East Tenn. Natural Gas Co. v. FERC, 863 F.2d 932, 937

(D.C. Cr. 1988). Because the pipeline (Tennessee) proposed
the rate change concerning the FSST/ T-149 and Boundary
facilities, the Conm ssion properly followed the framework

set up by the Act and applied section 4. See Sea Robin

Pi peline Co. v. FERC, 795 F.2d 182, 183-84 (D.C. Cir. 1986). 22

This leads to Equitable's second challenge. Even if section
4 governs Tennessee's rate-change request, Equitable tells us
that the Conmi ssion erred in another respect--nanely, in
hol di ng that Tennessee proved that rolled-in rates were just
and reasonable. Equitable argues that Tennessee coul d not
have net its section 4 burden of proof because Tennessee

21 Tennessee provi ded sone of the evidentiary support for rolling
in the costs of the Boundary facilities.

22 This is not inconsistent, as Equitable clains, with the Comm s-
sion's decision to apply section 5 to the New Engl and Cust oner
G oup's proposal to elimnate the direct assignnment of Tennessee's
New Engl and |l ateral facilities' costs. Because the New Engl and
Customer G oup proposed rates different fromthose urged by the
pi pel i ne, the Comm ssion properly applied section 5 to the New
Engl and Custoner Goup's proposal. See 15 U.S.C s 717d
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itself did not present any evidence at the hearing to support
its proposal

Cty of Wnnfield, La. v. FERC, 744 F.2d 871 (D.C. Cir.
1984), forecloses Equitable's line of reasoning, although no
one saw fit to cite the decision to us. That case invol ved
s 205 of the Federal Power Act, 16 U.S.C. s 824d, which
requires utilities to prove that their rate-change proposals are
just and reasonable. The precise question in Cty of Wnnfield
was whether an electric utility could neet its burden of proof
under s 205 even though Conmi ssion staff--not the utility--
presented key evidence in support of a rate change. See 744
F.2d. at 876. The court held that "[i]f evidence is introduced
in the proceeding supporting a rate increase, the increase can
lawful ly be inposed, regardl ess of the source fromwhich that
evi dence conmes." 1d. at 877. |In reaching this conclusion, the
court noted that the burden of proof requirenment under s 205
relates to the burden of persuasion (or, nore accurately, the
ri sk of non-persuasion), not to the burden of production, and
thus the identity of the party submitting evidence is not
di spositive. See 744 F.2d at 877.23 Section 205 of the Feder-
al Power Act and section 4 of the Natural Gas Act are
identical in formand have been treated as identical in sub-
stance. See 744 F.2d at 875; conpare 16 U. S.C. ss 824d(e)

& 824e(a) with 15 U.S.C. ss 717c(e) & 717d(a). There is no
reason to adopt one set of evidentiary rules for rate proposals
fromutilities but a different set for rate proposals from

23 The procedural setting of Gty of Wnnfield was unusual. The
utility proposed increnmental pricing to replace its average cost rates
but indicated that if the Conm ssion rejected this proposal, the
utility woul d accept a staff proposal to increase the utility's average
cost rates. See 744 F.2d at 873. In the s 205 proceeding, the
Conmi ssion declined to permt the incremental pricing proposal but
granted the average cost rate increase. See id. at 875. The court
stated that "it would be wasteful to require, instead of the sensible
procedure adopted here, that the Commission first deny [the utili-
ty's] requested increase and that the utility then conmence a
separate s 205 proceedi ng proposing the acceptabl e increase of
rates under the existing scheme that the Commi ssion staff had
suggested."” See id. at 876-77.

pi pelines. W therefore hold that in a proceedi ng supporting
a rate change pursuant to section 4 of the Natural Gas Act, a
pi peline may rely on any submitted evidence--regardl ess of
its source--to satisfy its burden of proof.

The two previous Conm ssion decisions Equitable cites do
not change our m nd about this. According to Equitable,
under Equitrans, L.P., 80 F.E R C p 61,144 (1997), order on
reh"g, 81 FFERC p 61,030 (1997), and El Paso Natural Gas
Co., 48 F.ERC p 61,018 (1989), the Comnm ssion mnmust reject
pipeline-initiated filings if the pipeline fails to support the
filing with evidence. The facts in those cases differ fromthe
facts in this case. As the Conm ssion pointed out, in El
Paso, no party furnished any evidence to support the filing.
In Equitrans, the pipeline submtted sone evidence to sup-
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port its filing, but the Conm ssion described it as "seriously
deficient."24 81 F.E.R C. at 61,157. In narked contrast, here
no one disputes that intervenors and the Comni ssion trial

staff presented extensive evidence to support Tennessee's
filing. Equitable does not challenge the adequacy of the

evi dence. The issue, according to Equitable, is whether the
standard governing a pipeline's rate proposal turns on the
identity of the party supporting the filing with evidence. As
City of Wnnfield makes clear, it does not.

One other detail about Tennessee's filing nerits nmention
Equi t abl e contends that Tennessee failed to subnmit certain
statenments required by 18 C.F. R ss 154. 301 & 154. 312.

Al t hough the record is not clear in this regard, the Conm s-
sion appeared to concede at oral argunent that Tennessee

may not have filed some docunents required by Conm ssion
regul ations. W will assune, arguendo, that Tennessee failed
in this respect. But we will not assume that Tennessee's
negl ect obligated the Commission to reject its filing. The

24 Equitable also cites Pacific Gas Transmission Co., 66 F.E. R C.
p 61,384 (1994). But that case does not address the issue here,
nanel y, whether a pipeline's failure to support a section 4 filing
wi th evidence requires the Conmi ssion to reject the pipeline's
filing.
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Conmi ssi on has broad discretion to decide whether a filing
substantially conplies with its regulations. See United Gas
Pi pe Line Co. v. FERC, 707 F.2d 1507, 1512 (D.C. Gr. 1983).
The Conmi ssion may even accept defective filings. See id.
That seens to be the posture the Conmi ssion adopted with
respect to Tennessee's filing. |In any event, it does not
appear that Equitable raised this issue in a tinmely manner

bef ore the Conmi ssion. Equitable thus cannot raise it--and
this court will not address it--now. See 15 U.S.C. s 717r(b).

The third i ssue Equitable raises is whether the Conm ssion
abused its discretion by not rehearing a proposal to reinstate
Tennessee's proposed Ni agara Spur Charge.25 The Commi s-
sion held that rolled-in pricing of the Niagara Spur facilities
was just and reasonable. Equitable argues that the N agara
Spur cost-allocation decision warranted a reheari ng because
t he Conmi ssion allowed further hearings on a cost-allocation
i ssue involving Tennessee's New England lateral facilities.

The Conmi ssion reasonably treated the two questions dif-
ferently, ordering a rehearing in one but not the other. After
a review of the record and all egations by the New Engl and
Customer G oup regarding the treatnment of non- New Eng-
land | ateral facilities, the Conm ssion concluded that the
exi sting cost-allocation of the New England | aterals potenti al -
ly violated the anti-discrimnation provisions of section 5 of

25 Tennessee's Niagara Spur is located in Zone 5 and extends
froman interconnection between the systens of Tennessee and a
Canadi an pipeline at the Niagara River to a connection with Ten-
nessee's mainline at East Aurora, New York. The expansion of the
Ni agara Spur facilities involved the addition of odorization facilities
and pernmanent conpression facilities. The new facilities increased
pressure on the Ni agara Spur so that Tennessee coul d begin using
the Niagara Spur to deliver gas to mainline custonmers. The
Ni agara Spur Charge recovers approximately half of the cost of the
Ni agara Spur facilities fromthose Rate Schedul e FT-A shi ppers
with primary receipt points on the N agara Spur for delivery of
transportati on of Canadi an gas supply into Tennessee's Zones 5 and
6. The remaining N agara Spur costs are allocated to increnental
Rat e Schedul e NET-Segnment 1 shippers with firmtransportation
rights on the N agara Spur.

the Act. Although a hearing had al ready been held on the
general issue of the justness and reasonabl eness of that

al  ocati on met hodol ogy, the specific subsidiary issue whether
t he nmet hodol ogy is unduly discrimnatory was not fully ex-
plored. In order to answer that question on the nerits, the
Conmi ssion believed it needed to devel op the record further
and thus ordered a rehearing. The situation with the N aga-
ra Spur cost-allocation issue was different. The record re-
garding this subject was adequate to decide on the nerits
whet her rolled-in pricing of the Niagara Spur facilities was
just and reasonable. |In the Conm ssion's considered view,
further hearings were not needed. See Cajun El ec. Power
Coop., Inc. v. FERC, 28 F.3d 173, 177 (D.C. Gr. 1994). W
find no reason to question the Comm ssion's judgnent. For

t hese reasons, and in deference to the Comm ssion's expertise
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i n deci ding whether to conduct hearings in the first instance,
see Al abama Power Co. v. FERC, 993 F.2d 1557, 1565 (D.C.

Cr. 1993); Southern Union Gas Co. v. FERC, 840 F.2d 964,
970-71 (D.C. Cir. 1988), we hold that its refusal to rehear a
proposal concerning the N agara Spur Charge fell well within
the Conmi ssion's discretion

C. Concl usi on

No useful purpose would be served by setting forth Equita-
ble's other arguments. W have considered and rejected
them W therefore affirmthe Commission's rulings in
pi nions 406 and 406-A and its denial of Equitable' s request
for rehearing.

Part 111: The Uniform Hourly Take Tariff

Consol i dat ed Edi son, Brooklyn Union, and the Long Island
Li ghti ng Conmpani es (collectively "Con Ed") fare no better in
contendi ng that the Conm ssion erred in concluding that
Tennessee does not unduly discrimnate in the inplenenta-
tion of a tariff provision governing the uniformhourly take of
gas. The Conmi ssion reasonably found that while Tennessee
routinely provides New Engl and custoners with greater
hourly flexibility than New York area custoners such as Con
Ed, Tennessee was not unduly discrimnatory because the

Page 32 of 41
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two sets of custoners were not simlarly situated, due to the
operational constraints of the system

A. Backgr ound

A tariff provision affecting two of Tennessee's rate sched-
ules requires custoners to take "[a]s nearly as practicable”
uni formhourly quantities of their daily entitlenments to gas.
s 4.11 of Rate Schedule FT-A; see also s 4.4 of Rate Sched-
ule IT. Con Ed conplained to the Conm ssion that Tennes-
see does not uniformy apply that provision; while a flow
control valve at the Wite Plains neter limted Con Ed's
hourly take of gas to strictly 1/24 (or 4.2% of its daily
contract, New England custoners, with no flow control valves
in place at their neters, routinely could take up to 6% of their
daily entitlements during any given peak hour "under an
informal, unwitten, and unfiled agreenent." Tennessee |, 72
F.ERC at 65, 6116. At the rates in effect during the adm nis-
trative proceedi ngs, Con Ed clained that it could have con-
tracted for 31% | ess gas, at an annual savings of approxi mate-
ly $4 million, had it been given the same hourly flexibility as
t he New Engl and custoners. Contending that Tennessee's
practice constitutes undue discrimnation in violation of sec-
tions 4 and 5 of the Natural Gas Act, see 15 U S.C. ss 717c-
717d, Con Ed clainmed that it should be allowed the sane
degree of hourly flexibility, or in the alternative, if Tennessee
was able to denonstrate that it was operationally incapable of
resetting the nmeters to provide the sanme flexibility, then Con
Ed should be charged a |lower rate to reflect the "inferior"
quality of service. 72 F.E.R C at 65, 116.

In his initial decision, the ALJ found that there was no
evi dence of undue preference; the uniformhourly take provi-
sion applied to all of Tennessee's custoners, and any custom
er was entitled to flexibility if it was operationally feasible for
Tennessee to allow that custoner to take gas in excess of its
schedul ed hourly entitlenent. 1d. at 65,121. Gven its even-
handed application of the provision, Tennessee expl ai ned that
any difference in the hourly flexibility of New York and New
Engl and custoners was due to the system s operational de-
sign, requiring flow control devices on all of Tennessee's
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meters with maxi mumdaily quantities ("MD@") of 100, 000
Dekat herm ("Dt h") per day or greater, such as the Wite

Pl ains neter used to service Con Ed.26 1d. at 65,118, 65,121
The ALJ found that if Tennessee renoved or even reset the
flow control valve on the Wite Plains neter to allow for the
same flexibility as in New England, the amount of gas that
Con Ed could potentially draw fromthe system woul d deplete
the pipeline's flow, rendering Tennessee incapable of neeting
its obligations to other regional custoners. Id. In New
Engl and, however, no set of custoners on a single neter

could draw enough gas to conprom se the system The ALJ
concl uded, therefore, that Con Ed had not net its burden to
denonstrate that Tennessee inplenmented its uniformhourly
take provision in an unduly discrimnatory way by treating
simlarly situated custoners differently. 1d. at 65,121

The Conmission affirmed the ALJ's ruling, finding that the
difference in hourly flexibility was the result of operationa
constraints rather than preferential treatnment: the evidence
showed that Tennessee (1) installed flow control devices on al
meters with MDQ of 100,000 Dth per day or greater, (2)
permtted all customers subject to the tariff to vary their
hourly takes if operationally feasible, and (3) applied the sane
operational standard to all of its customers, granting every
customer a provisional right to hourly flexibility.27 Tennessee
I, 76 F.EER C at 61,137-38. The Conm ssion also found
that the ability of customers to take in excess of their hourly
schedul e was not a firmentitlenment; custoners were stil

26 As the Conm ssion noted, the capacity of the Wiite Plains
meter i s approximately 300,000 Dth per day; Consolidated Edison's
MDQ al one is 165,000 Dth per day. Tennessee Il, 76 F.E R C. at
61, 135 n. 258.

27 The Conmi ssion noted that under the operational standard,
Tennessee adjusted the flow control valve at the Wiite Plains neter
on several occasions in the winter to allow Con Ed to take gas in
excess of 1/24 of its MDQ per hour; in the sunmer, the fl ow control
val ve could be shut off altogether. 76 F.E R C. at 61,137 n.274.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1580  Document #415867 Filed: 02/12/1999  Page 35 0f 41

subject to the tariff restriction, and no custoner had a firm
right to hourly flexibility. 1d. at 61, 138.

To the extent that the consistent application of the opera-
tional standard resulted in differing degrees of hourly flexibil-
ity for New York and New Engl and custoners, the Comm s-
sion agreed with the ALJ that it was due to the physica
design of the system given the size of the flow through the
VWite Plains neter (300,000 Dth per day) and the proportion
(509% it conprised of the total pipeline capacity of the New
York market, the Conm ssion found that it was operationally
not feasible for Tennessee to reset the Wite Plains nmeter to
give Con Ed the same flexibility as Tennessee provided to
New Engl and custoners, as none of their nmeters presented
the sane potential for endangering the service of others. 1d.
at 61,138-39. In addition, the Conm ssion concluded that
Con Ed failed to show "that a limtation upon hourly takes, in
and of itself, apart from any considerations of undue discrim -
nation, merits the reallocation of fixed costs and redesign of
rates to reflect maxi mum hourly entitlenents, instead of
maxi mum dai ly quantities.” Id. at 61, 140.

In seeking rehearing, Con Ed asserted that the consistent
application of the operational standard was irrelevant if the
New Engl and custoners received, in effect, a firmright to
hourly flexibility, and that the difference in flexibility did not
constitute a reasonable variation in the nature of service
received by the custoners within a class. Tennessee II1, 80
F.E.R C. at 61, 244-45. Furthernore, Con Ed maintained
that the differences in flexibility resulted from Tennessee's
intentional design of its system making the resulting differ-
ences unduly discrimnatory. Under the circunstances, Con
Ed concl uded, the proper remedy was to adjust rates to
reflect that it received an inferior quality of service. 1d. at
61, 245.

The Conmi ssion deni ed rehearing. Although the New
Engl and custoners received nore hourly take flexibility than
Con Ed, it was not undue discrimnation, in the Conmssion's
vi ew, because the two were not simlarly situated, and a
rati onal basis existed for denying Con Ed the additiona
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flexibility. 1d. The record showed that the size and propor-
tion of the Wite Plains neter required Tennessee to nain-
tain flow control over Con Ed, while "no neter in New

Engl and present[ed] the same potential for endangernent of
service that the Wite Plains neter present[ed]."” 1d. at

61, 246. Because the differing degrees of flexibility resulted
fromthe evenhanded application of an operational standard,

t he Conmi ssion opined that the evidence in the record dem
onstrated that the difference was not arbitrary. 1d. The
Conmi ssion rejected Con Ed's conplaint that it received

all egedly "inferior" service, inasmuch as Con Ed had failed to
show that the | esser amount of hourly flexibility nade the
quality of service it received "inferior" to nerit a rate adjust-
ment. Id. The nere fact that Con Ed had to contact

Tennessee officials to request flexibility while the New Eng-

| and custoners coul d take additional gas off the system

wi t hout contacting Tennessee officials, the Comm ssion found
was a "difference without substance." Id. (internal brackets
omtted). The Conm ssion noted, noreover, that Con Ed's
service may be superior in other respects, such as delivery
pressure, to the service in New England. 1d. at 61,246 &
61,246 n.183. In any event, regardl ess of whether the quality
of service was inferior, the Conm ssion concluded that Con

Ed failed to justify its renmedy of a downward rate adjustnent
because it had not shown that Tennessee incurred | ess costs

in providing service with [imted flexibility to New York
customers "than it does in providing the nore flexible service
to the New Engl and custoners, or by show ng that Tennes-

see incurs nore costs to provide the New Engl and custoners
with the extra flexibility.” 1d. at 61, 247.

Con Ed contends in its petition for review that because the
differing degree of hourly flexibility available to New York
and New Engl and custoners constitutes undue di scrim na-
tion, the Commi ssion erred in denying an appropriate remne-
dy--nanely an adjustnent of its rate to reflect the inferior
quality of service. See 5 U S.C. s 706(2)(A),(E). Interve-
nors, Tennessee and the Bay State Gas Company, contend as
a prelimnary matter that the court is barred fromentertain-
ing what in effect is a new claimof undue discrimnation. See
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NGA s 19(b), 15 U. S.C. s 717r(b); Louisiana Ass'n of Indep
Producers & Royalty Omers v. FERC, 958 F.2d 1101, 1117

n.8 (D.C. Cir. 1992). W disagree. Intervenors naintain

t hat throughout the administrative proceedi ngs, Con Ed's

cl ai m of undue discrimnation was consi stently one of outright
preference, in which Tennessee granted additional hourly
flexibility to New England custoners rather than New York

Con Ed's allegedly new position, that the undue discrim na-
tion arises fromthe fact that it pays the sane rate while
receiving inferior service, was thus never argued before the
Commission. In fact, Con Ed's petition for rehearing articu-
|ated the theory of discrimnation it raises now on appeal

W therefore address Con Ed's contention, and do so with the
recogni tion that the Conm ssion has broad discretion in
exercising its authority under the NGA, see Tennessee Gas

Pi peline Co. v. FERC, 860 F.2d 446, 452 (D.C. Cr. 1988), and
that the court may not "substitute its judgnent for that of the
agency." NMotor Vehicle Mrs. Ass'n v. State Farm Mit.

Auto. Ins. Co., 463 U. S. 29, 43 (1983). CQur reviewis limted
to assuring that the Conmm ssion's orders are reasoned, prin-
ci pl ed, and based upon the record. See, e.d., Pennsylvania
Ofice of Consuner Advocate v. FERC, 131 F.3d 182, 185-86
(D.C. Gr. 1997), nodified, 134 F.3d 422 (D.C. Cr. 1998);
Western Resources, 9 F.3d at 1572; Colunbia Gas Transm s-
sion Corp. v. FERC, 628 F.2d 578, 593 (D.C. Gr. 1979).

B. D scussi on

Under the NGA, see 15 U.S.C. ss 717c, 717d, differences in
the rates paid by two sets of custoners are not always unduly
discrimnatory. Rather, to show undue discrimnation, the
petitioner nmust denonstrate that the two cl asses of custom
ers are simlarly situated for purposes of the rate. See, e.g.
Tennessee Gas, 860 F.2d at 452 n.9; Gty of Vernon v. FERC
845 F.2d 1042, 1046-47 (D.C. Cr. 1988); Consolidated Edi son
Co. v. FERC, 676 F.2d 763, 773 & 773 n.31 (D.C. Cir. 1982).

Inits request for rehearing, Con Ed did not challenge the
Commi ssion's findings that the | argest nmeters of 100,000 Dth
per day or greater, such as the one in Wite Plains, New
York, required flow control devices while the smaller neters,
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such as many of those in the New Engl and states, remined

on pressure control. See 80 F.E R C at 61,245, The Com

m ssi on reasonably concluded that this operational distinction,
which created the difference in hourly flexibility the two
groups received, showed that the New York and New Eng-

| and custoners were not "simlarly situated,” and that there-
fore there was no undue discrimnation because Tennessee

had a rational basis for treating the two differently. See id.
at 61, 245- 46

The capacity constraints also entered into the Comm ssion's
analysis. It found, and Con Ed did not contest, that the
capacity of the Wiite Plains nmeter conprised half of the New
York area market, see 76 F.E.R C. at 61,138-39; 80 F.E. R C
at 61, 245-46, and to the extent Con Ed could take gas off the
systemin excess of the uniformhourly requirenment, that Con
Ed could potentially deplete the availability of service in the
area, adversely affecting other Tennessee custoners. 80
F.ERC at 61,246. "[D)ifferences ... based on rel evant,
significant facts which are explained are not contrary to the
NGA." TransCanada Pipelines Ltd. v. FERC, 878 F.2d 401
413 (D.C. CGr. 1989); see also Metropolitan Edison Co. v.
FERC, 595 F.2d 851, 857 (D.C. Gr. 1979); St. Mchaels Uils.
Comm n v. FPC, 377 F.2d 912, 915 (4th Gr. 1967). The
Conmmi ssion noted the difference in operational circunstances
but found that Tennessee applied the sane feasibility stan-
dard to all custoners in determ ning whether to grant addi -
tional flexibility. See 80 F.E R C. at 61,246. For these
reasons we concl ude that the Conm ssion gave an adequate
expl anation of how it reached its conclusion that there was no
undue di scrimnation; the record substantially supported the
Conmi ssion's findings that the two custoner groups were not
simlarly situated, and a rational, non-discrimnatory basis
existed for the difference in situation, nanely operationa
constraints.

Contrary to Con Ed's contention, the Comm ssion did not
gi ve inconsistent reasons in Opinion Nos. 406 and 406- A
The Conmi ssion, in Opinion 406, affirned the ALJ's finding
that although there was in fact a difference in the degree of
hourly flexibility, it was not a "substantive difference in
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treat ment between the New York customers and New Eng-

| and custoners on the part of Tennessee" because no custom
er had a firmright to that flexibility and all custoners were
gi ven the sane opportunity to vary their hourly takes if
operationally feasible. 76 F.E R C. at 61,140. 1In Opinion
No. 406-A, the Comm ssion agai n acknow edged that "al -

t hough Tennessee assesses all custoner requests to vary
hourly takes under the same standard, in practice, there is a
di fference between the hourly take flexibility that the New
Engl and custoners receive and the flexibility that the New
York custoners receive." 80 F.E R C at 61,245. The Com

m ssion then explained that the difference in treatnent was
not unduly discrimnatory; in other words, it was "not a
substantive difference in treatnment” because the custoners
were not simlarly situated and Tennessee had a rationa

basis for treating themdifferently. Id.

Cting Al abama El ec. Coop., Inc. v. FERC, 684 F.2d 20
(D.C. Cr. 1982), Con Ed contends that the Comm ssion's
finding that the New York and New Engl and custoners were
not simlarly situated should have led to a finding of undue
discrimnation. "Just as charging simlarly situated custom
ers different rates is unduly discrimnatory,"” Con Ed main-
tains, "so too is it discrimnatory to charge custoners the
same rate if, as FERC has found here, they are not simlarly
situated.” Yet Al abanma El ectric does not stand for the
proposition that charging the same rates to differently situat-
ed custoners al ways constitutes undue discrimnation. Al-

t hough Al abama El ectric stated that in the "unusual case,"”

id. at 21, charging the sane rate to differently situated
custoners could constitute a formof discrimnation, the criti-
cal determ nation was whether that difference was unreason-
abl e or undue. 1d. at 28. Because the Comm ssion provided

a sufficient explanation for the operational limts placed upon
Con Ed, the resulting differences were not unduly discrim na-
tory.

Nor can Al abama Electric be read to recogni ze quality of
service clainms such as Con Ed's as necessarily constituting
undue di scrimnation. Although 15 U.S.C. s 717c(b)(2) for-
bi ds "any unreasonable difference in ... service," the differ-
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ence in service here was not unreasonabl e because of opera-
tional constraints. Furthernore, the court in Al abana
Electric held that the application of the sane rate to cus-
tomers who were simlar in many respects could still poten-
tially constitute undue discrimnation if the rate applied to
the two classes of custoners yielded disparate rates of re-
turn on the costs to the pipeline to service them |Id. at 27-
28. Because "it has cone to be well established that

rates shoul d be based on the costs of providing service to

the utility's custoners,” id., the court concluded the critica
factor in the claimof undue discrimnation was a disparity in

the costs of service. Id. at 28 & 28 n.34; see also Electrici-

ty Consuners Resource Council v. FERC, 747 F.2d 1511
1515-16 (D.C. Cr. 1984).

Here, the Conmmi ssion could properly find that Con Ed
failed to make an adequate show ng regardi ng such costs to
justify a downward rate adjustnment. 80 F.E.R C. at 61, 247.
A witness for Con Ed referred to testinony by Tennessee's
expert that there were additional costs in nonitoring pres-
sure control and in maintaining the New England | atera
pi pelines, all of which operationally contribute to New Eng-
land's greater flexibility; the Con Ed witness also testified
that only 50% of those costs were directly incurred by New
Engl and custoners, and the rest borne by others on the
system despite the benefit to New Engl and custoners.
However, merely asserting that the direct assignment of 50%
of the lateral costs to New Engl and custoners was insuffi-
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cient to reflect the cost of additional flexibility is not the same

as submitting evidence in support of such a claim Under
section 5 of the NGA, see Sea Robin Pipeline, 795 F.2d at

184, Con Ed had the burden to justify a change in rates, yet it
subm tted no cost allocation studies on providing hourly flexi-
bility to New Engl and custoners in conparison to those in

New York. The evidence in the record denonstrates neither
"that Tennessee incurs less costs in providing to the New

York custoners a service with l[imted flexibility than it does
in providing the nore flexible service to the New Engl and
customers, ... [nor] that Tennessee incurs nore costs to
provi de the New Engl and customers with the extra flexibili-
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ty." 80 F.ERC at 61,247; cf. A abama Elec., 684 F.2d at 28
& 28 n.34. Moreover, the Conmmission found that Con Ed

had not sufficiently shown that the quality of service it

recei ved was necessarily inferior to the service received by
New Engl and custonmers to warrant an adjustment in rates.

See 80 F.E.R C. at 61,246. The New Engl and customners

service was not firm see 76 F.E R C. at 61,138, and the

Conmi ssion noted that the record reflected that in sone
regards, the service to Con Ed may be better than that in

New England. 80 F.E.R C. at 61, 246

C. Concl usi on

Because the Commission's refusal to order Tennessee to
provide Con Ed with a rate adjustnent on the grounds of
undue di scrimnation was reasoned and supported by the
record, we deny Con Ed's petition for review.

Accordingly, we deny the petitions for review filed by JMC
Power, Equitable, and Con Ed.

So ordered.
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